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APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF Ss ON 

This is an appeal from the judgment and sentence of 
the United States District Court for the District of Columbia 
of September 5, 1963, adjudging the defendant guilty of 
assavlt with a dangerous weapon and sentencing him to a term 
of three to nine years’ imprisonment. Jurisdiction below was 
based on 22 D.C.c. 502, and the jurisdiction of this Court is 
invoked under 28 U.S.C. 1291. On December 4, 1963, the Dis- 
trict Court authorized an appeal without prepayment of costs. 

STATEMENT OF THE CASE 

There is presented on this appeal a single and clear 

question for the Court: was it plain e xr for the trial 


court to fail to give any instruction on self-defense, in 


the absence of a request for such in: ction? In urging 
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this Court to rule in the affirmative, we do not doubt 


| 

that where a defendant is represented by counsel, plain 
| 

error in failure to give instructions should be found only 


in unusual circumstances. But in this case unusual cir- 


cumstances do exist. On three other counts which were 


tried with the assault for which the accused was convicted, 
the jury acquitted because it found that the alleged “vic= 
tims" were lying and the accused was telling the truth. 

But on the assault count the accused's own testimony proved 
a crime under the instructions, although it would have been 


excusable as self-defense had an instruction been given on 


that score. 


The prejudicial effect of the failure to give a self= 


| 
defense instruction in this case, requires an understanding 


of the trial evidence, which we review together with the ap- 
plicable authorities. in the Argument section of the Brief. 


STATUTE INVOLVED | 
Rule 52 (b) provides that "plain errors or defects af- 
| 
fecting substantial rights may be noticed although they 


were not brought to the attention of the court." 
| 
STATEMENT OF POINTS 
The District Court erred in failing to give an) instruction 


on self-defense. With respect to that error, appellant de- 


sires the Court to read pages 19 through 186 of the! reporter's 


transcript of proceedings. 


SUMMARY OF ARGUMENT 

In the circumstances of this case, it was plain 
error for the trial court so omit an instruction on 
self-defense. Appellant was charged with a number of 
acts against Mr. and Mrs. James Beck - homicidal assault 
and assault with a dangerous weapon on Beck, assault with 
a dangerous weapon on Mrs. Beck, robbery of Mr. Beck. The 
principal prosecution testimony on all of the counts was 
given by Mr. and Mrs. Beck, who testified to the appellant's 
commission of the alleged acts. Appellant denied each of 
the alleged acts with the exception of the Beck assault 
(pointing a dangerous weapon at Mr. Beck), which he ex= 
plained as prompted by fear of an imminent attack by Beck. 

The jury accepted the testimony of the accused and re=- 
jeeted that of the complaining witnesses: of the four 
eharges it acquitted on all except the alleged assault 
against Beck; on that count, even if the jury believed the 
testimony of the defendant (as it had on the others), it 
was constrained to convict since the accused's own testi- 


mony made out the elements of an assault in the absence 


ofa self-defense instruction. 


The apparent reason why no self-defense instruction 


was sought or given was that defense counsel and the Court 
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were concentrating on the larger question whether the 
| 
testimony of the complaining witnesses regarding the 


| 
variety of alleged criminal acts by the accused was true 


or false. The self-defense issue could arise only on the 
most minor of the four charges and only after a rejection 
| 


of the testimony by the complaining witnesses, and was 
| 


thus lost from sight. 


As matters now stand, appellant gave his evidehce to 


| 
| 
a jury which in all likelihood believed it but which had 


no option in the absence of a self-defense instruction 

but to convict. This Court has on numerous occasions held 
that the omission of necessary instructions and the giving 
of erroneous instructions are subject to notice as plain 
error under Rule 52. Since the trial testimony clearly 
raised the issue of self-defense it was error for the 

court to fail to instruct upon it. Tatum v. United States, 


88 App. D. C. 386, 190 F. 2d 612. Such an omission is plain 
| 


error under the guiding rationale of Williams v. United 
| 
| 
States, 76 App. D.C. 299, 131 F. 24 21, that the integrity 
of trial by jury is impugned by a verdict upon inadequate 

| 

| 


instructions. Moreover, since the jury would most likely 


have acquitted but for the omission, in this case the 
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error prejudicially affected substantial rights. Mullen v. 


United States, 105 App. D.C. 25, 263 F. 2d 275; Kotteakos v. 


United States, 328 U.S. 750, 765. 


ARGUMENT. 


FAILURE TO INSTRUCT ON SELF=DEFENSE CONSTITUTED PLAIN ERROR 


Ceo een eee ene eee eee eee eee eee an nl 


IN_THE CIRCUMSTANCES OF THIS CASE. 

In the District Court the accused Jones was charged 
with a variety of felonious acts on the persons of Mr. and 
Mrs. James Beck = homicidal assault and assault with a 
dangerous weapon on Mr. Beck, assault with a dangerous 
weapon on Mrs. Beck, and robbing Mr. Beck. The jury's de- 
termination whether the defendant committed the various al- 
leged acts depended upon a resolution of directly conflict- 
ing testimony given by the accused and the Becks. With the 
exception of the assault count of the indictment (on which 
the accused's own testimony made out an offense in the ab- 
sence of a self-defense instruction), the jury clearly re- 
jected the testimony of the Becks and accepted the testi~ 
mony of the accused. It is reasonable to conclude that had 
an instruction on self-defense been given on the assault 
count, the jury would similarly have shown its rejection 


of the Becks' ‘testimony by acquitting the defendant on the 
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privilege of self-defense. 


Full appreciation of the evidenciary sequence | 


this case which bears upon the error committed, requires 


a reading of the complete trial transcript. Nevertheless, 


we can summarize for the Court the salient features of 


that relevant sequence: 


A. The Evidence Adduced 


This case arises from a shooting incident which took 
place on the night of March 27, 1963 at a tavern on H Street, 
N.W., owned and operated by Mr. and Mrs. James Beck. All 


witnesses agreed that the accused, who had frequented this 


establishment and was known by the owner and his wife, was 
| 

quietly sitting at the bar for some time prior to midnight, 
| 


| 
chatting with the owner Beck. At about 1:00 a.m., /an un= 
| 
identified man who had been sitting in a booth for some 


time, pulled out a pistol, threatened the owner and his 


wife, and fired some shots, apparently wildly and at ran- 


dom. According to the testimony of owner Beck and his 


wife (Tr. 19-97) the man was joined in his attack by the 


defendant. According to the further testimony of Beck and 


his wife, the accused shot at Mrs. Beck, shot Beck in the 


back, then chased Beck into the basement and at gun point 
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relieved him of his wallet and its contents, as charged 
in the robbery count of the indictment. 

Defendant's testimony (Tr. 126-151) was quite different. 
He testified that shortly before the evening in question, 
he came to the District of Columbia and met Mrs. Beck. He 
stated that over a period of some two weeks he kept company 
with Mrs. Beck, who visited him at his hotel. On the even- 
ing in question, as defendant was chatting with Beck, the 


latter angrily accused him of stealing his wife (Tr. 129). 


This accusation the defendant promptly denied. As he ex- 


plained on cross-examination (Tr. 146-147): 
"9, Wellinow, you knew he was telling you the 
truth when he accused you of going with his wife, 
didn't you? 


"y. Of course, but what man is going to admit to 
a man he is fooling around with his wife.” 


As the argument progressed Beck got more and more angry, 
then finally threatened the defendant and moved toward his 
cabinet in what defendant surmised was an effort to attack 
him (Tr. 131). Thereupon, defendant said, "Beck, don't do 
nothing foolish!" and pulled out an unloaded pistol. At 
that point began the incident in which the unidentified man 
who had been sitting in a booth produced and fired a weapon. 


The defendant ‘denied the testimony of the Becks that he had 
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joined in this shooting or in any act of aggression, | 


stated that he himself hid from the attack and escaped 


Auring the altercation: 
"Q. Now, did there come a time when there was | 
some shooting in the restaurant? 


"A. Yes, when we were speaking of Mrs. Beck and 

this affair we were supposed Ze be having. And ‘he 
said, 'I am going to fix you.’ And he turned away 
from me as I was sitting on the bar stool and he 
started to rush over to this safe, and as he rushed 
over I yelled and said, ‘Beck, don't do nothing' 
foolish,' and I took this automatic out and I said, 
"Beck, don't make me do nothing to you.’ And, of 
course, the automatic I had didn't have any shells 

in it or a clip; and I heard some shooting and there 
was a fellow down there shooting all over the joint. 
And Kay was standing a few feet away and I toldiher, 
I said, ‘Kay, duck down and get in the back.' And 
all hell broke loose and everybody was running this 
way and that way and I finally wound up on the stair- 
ways leading down to the cellar. And after I looked 
up, and when I was half-way down the stairs, and, of 
course, then I had never been down in the basement 
before, I didn't know what was down there, and this 
Jimmie Beck was down there, and this other fellow was 
up there, and I didn't know what to do. I fina! ly 
sneaked back upstairs and there were two men standing 
at the top of the stairs and Kay was standing over by 
the juke box with this supposedly fellow that had ee 
pistol in his hand and I just shot out." (Tr. 131)4 


| 
"Q. When you took yours out what did you say? | 

"A. When I took my automatic out? 

"Q. Yes. 

"A. I told him not to do anything foolish, Beck. 

"Q. Why did you tell him that? 

"A. Because he said, 'I am going to fix you,' Ie he 
turned around and proceeded to go towards this desk or 
cabinet." 
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The defendant's testimony was thus in complete contra- 
diction of the complaining witnesses' version. ~.In numer=- 
ous respects the testimony of the "victims" was wholly im- 
probable. In the resolution of the conflicts, the jury 
accepted the testimony of the defendant and_ rejected that 
of Mr. and Mrs. Beck. The jury acquitted on three separate | 
counts in the face of direct testimony by Mr. and Mrs. Beck 
making out on each count a complete case for conviction: 
concerning the allegation of an assault on Mrs. Beck with 
a dangerous weapon, to which Mrs. Beck had testified in 
detail (Tr. 72, 74) and the defendant entered a categori- 
cal denial, the jury acquitted; with respect to the allega- 
tion of an assault with intent to kill Beck, as to which 
Beck and his wife testified that he was shot by the de- 


fendant (Tr. 20, 22, 23, 45, 46, 49, 85) (which the de- 


fendant categorically denied), the jury acquitted; finally 


- —_— eis, a eT 


"Q. He started going towards a desk or cabinet? 
"A. There was a desk and a cabinet there. 

"Q. Was that after you drew your pistol? 

"A. Before. 

"Q. Did he see you when you drew your pistol? 

"A. No. 

"Q. Did he ever look around? 

"A, I told him by the tone of my voice and he must 
looked around.” (Tr. 139). 


and most significantly, as to the charge of robbery | 
which Beck testified that in the basement at gun-point 
the defendant relieved him of his wallet and its cash con- 


tents (Tr. 23, 25, 53), the jury once again accepted the 


defendant's denial, rejected the testimony of Beck, | 
acquitted the accused. 


Under all these circumstances, it is more than | 
i 


able that with respect to the remaining assault count on 
which the jury did convict, it equally rejected the testi- 
mony of Beck that the defendant fired a gun at him aaa 
accepted the accused's evidence. However, it was con- 
strained to convict under the assault instruction on the 
basis of the defendant's own testimony that he pointed an 
unloaded weapon when he thought that Beck was about to 
attack hin. Such a jury conviction was entirely proper, 


and indeed mandatory under the instruction given on as= 


sault, in the absence of an instruction on self-defense. 


Had the jury been instructed that the defendant's reason~ 
able belief of an imminent attack by Beck warranted ‘his 
producing a weapon to defend himself, it would doubtless 
have acquitted as it had on all other counts, accepting 
the defendant's testimony and rejecting that of Mr. and 


Mrs. Beck. 
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There naturally arises the question why the de- 
fendant's appointed counsel failed to request a self=- 


defense instruction. We turn now to examine why no 


self-defense instruction was requested or given. 


B. Why No Self-Defense Instruction Was Requested or Given. 


The apparent reason why defendant's counsel failed 
to request a self-defense instruction is that he forgot 
that the jury! could convict on the assault count, in the 
absence of self-defense instruction, even if it accepted 
the defendant's testimony and rejected the evidence of the 
prosecution. The occasion for such an oversight is readily 
apparent. The trial transcript demonstrates that from the 
beginning to the end of the trial, defense counsel's at- 
tention was completely focused on the critical question 
whether Mr. and Mrs. Beck were falsely accusing the de- 
fendant of a variety of physical assaults, shootings, and 
robberies. His absorption in that question obscured the 
fact that even if the jury was persuaded by the defense 
that the Becks’ testimony was false, it would convict for 
simple assault on the testimony given by the defendant 


himself. 
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Doubtless, too, the same concentration on the thres- 
hold question whether or not Mr. and Mrs. Beck's testimony 
| 
was true, caused the trial court to overlook the issue of 
self-defense created by defendant's own testimony on| the 
assault count. It must be remembered that this count was 
the most minor of the charges, and that the issue of sel€- 


defense could arise, as it did, only by virtue of the jury's 


disbelief of the complaining witnesses’ testimony. 


But the fact that the instruction on self-defense was 
| 
understandably overlooked in the concentration of counsel 
and court on the larger question, does not render the over= 


sight less prejudicial. For the defendant took the stand 
and testified unequivocally to facts which, if accepted by 
the jury, could render his conduct excusable in self-defense. 
As matters now stand, the defendant has given his evidence 
to a jury which in all likelihood believed it, but which 


“had no option under the instructions to acquit him under 


the privilege of self-defense. 
| 


C. Omission of a Self-Defense Instruction Was Plain Error. 


A a ED 


In this case the defendant testified to facts upon 
which the jury properly could have (and clearly would have) 


acquitted for self-defense if properly instructed thereon. 


-13~ 


This Court has on numerous occasions held that the erroneous 
omission of necéssary instructions and the giving of erron- 
eous instructions are subject to notice as plain error under 
Rule 52, even in the absence of objections or requests by 
trial counsel. Williams v. United States, 76 App. D.C. 299, 
131 F. 2a 21; Robertson v- United States, 84 App. D.C. 185, 
171 F. 2a 345; Tatum v. United States, 88 App. D.C. 386, 
190 F. 2d 612; Taylor v. United States, 95 App. D.C. 373, 
222 F. 2d 398; Payton v. United States, 96 App. D.C. 1, 222 
F. 2d 794; Mullen v. United States, 105 App. D.C. 25, 263 

2a 275; Goforth v. United States, 106 App. D.c. 111, 269 

2a 778; Surratt v. United States, 106 App. D.C. 49, 269 

2a 240; McDonald v. United States, 109 App. D.C. 98, 284 

2a 232; Blocker v. United States, 110 App. D.c. 41, 288 F. 

853; Jones v. United States, 113 App. D.C. 352, 308 F. 

307. 

Under these authorities, since the testimony of the 

defendant clearly raised the issue of self-defense, it was 


necessary for the Court to instruct upon it and plain error 


to fail so to do. See Tatum v. United States; Williams v. 
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United States, supra. Depriving the defendant of an in- 


struction on which he can win an acquittal is inherently 
| 


prejudicial. The reason for the applicability of the 


plain error rule in such a case was definitively illumin- 
| 
ated in the opinion for the Court by Judge Vinson in 


Williams v. United States, 76 App. D.C. 299, 131 F. 2a 21: 
the integrity of trial by jury is impugned by a verdict 

| 

upon inadequate instructions. 


This Court in Mullen v. United States, 105 App. D.C. 


25, 263 F. 2a 275, found plain instructional error where 
"the jury might well have acquitted appellant but for the 
| 
erroneous charge." As we have heretofore demonstrated, 
there was every likelihood of acquittal in this cage on 
the assault count (as there had been on the other dounts), 
had the jury been aware that if they believed the accused 
they could acquit for self-defense. Where nequieeadl might 


} 
have resulted but for an instructional defect there is 


plain error - such a case falls directly within the Supreme 


Court criteria for the application of Rule 52 announced in 


| 

2/ 

As recently stated by the Court of Appeals for the Tenth 
Circuit in Griego v. United States, 298 F. 2d 845, it is 
"the general rule that in a criminal case instructions are 
erroneous if they exclude from jury consideration an affirm- 
ative defense as to which evidence has been received." 


oe eee . 7 _f 
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| 
| 
[ 
Kotteakos v. United States, 328 U.S. 750, 765: 
| 


"...if one cannot say, with fair assurance, | 
after pondering all that happened without strip- 
ping the erroneous action from the whole, that 
the judgment was not substantially swayed by the 
error, it is impossible to conclude that substan- 
tial rights were not affected. The inquiry cannot 
be merely whether there was enough to support |the 
result, apart from the phase affected by the error. 
It is rather, even so, whether the error itself 
had substantial influence. If so, or if one is 
left in grave doubt, the conviction cannot stand." 
| 


CONCLUSION 
The omission in this case of an instruction on self- 
defense was erroneous and highly prejudicial. It is there- 
fore submitted that there was plain error pawl a 


reversal of appellant's conviction. 


Respectfully submitted 


John Silard 
1625 K Street, N. W. 
Washington 25, D.C. 


Attorney for Appellant 
Appointment of this Co 
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overwhelming; and where the defense of self-defense was 
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(1) Was the court’s failure to instruct sua sponte on 
self-defense, plain error affecting substantial rights? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,280 


JAMES J. JONES, APPELLANT 
uv 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed April 22, 1963, charged appellant 
with one count of assault with intent to kill (22 D.C. 
Code 501), three counts of assault with a dangerous 
weapon, to wit, a pistol (22 D.C. Code 502), one count of 
robbery (22 D.C. Code 2901) and one count of carrying 
a dangerous weapon (22 D.C. Code 3204). A jury found 
him guilty of count two, assault with a dangerous weapon, 
upon James Beck. On September 4, 1963, he was sen- 
tenced to three to nine years imprisonment. This appeal 
followed. 


(1) 


2 


The evidence at trial revealed that the complainant, 
James Z. Beck, owned a restaurant at 1308 H Street, 
N.W., Washington, D.C. (Tr. 19). In the early morning 
hours of March 27, 1963, Beck and his wife Kay were 
operating the restaurant (Tr. 20). Appellant Jones ar- 
rived at the restaurant that evening sometime after 11 
o'clock (Tr. 127-54). He was accompanied by another 
unidentified man (Tr. 33). While Beck was tending bar 
he conversed with appellant (Tr. 35), as he had many 
times in the past (Tr. 31). Beck and appellant had 
known each other for two or three months. They were 
not intimate friends but had merely an owner-customer 
relationship (Tr. 43). They had never had an argu- 
ment nor did they have an argument on the night of the 
assault. (Tr. 43 and 44). Although Beck and appellant 
were apparently friendly, Mrs. Beck explained that ap- 
pellant was a total stranger to her, other than being a 
casual customer (Tr. 88). She did not even know his 
name (Tr. 83 and 105). 

Beck had over two thousand dollars in a small safe un- 
der the cash register on the night in question (Tr. 38). 
He had $132.00 in cash in his pocket (Tr. 23). 

At approximately 1:00 o’clock in the morning, Beck 
was in the basement of the restaurant taking inventory 
in the storeroom, when he came upstairs appellant who 
had been sitting at the bar, turned around and yelled 
“this is a stickup”, he pointed the gun at Beck and fired 
point blank. (Tr. 20). At this point Kay Beck who had 
been sitting in a small aleove, started screaming, appel- 
lant grabbed her by the hair and threw her on the floor 
(Tr. 72). Beck in the meanwhile was running down the 
stairs to the basement for protection (Tr. 22 and 103). 
Appellant shot Beck, the bullet apparently went through 
the basement door and hit him in the back (Tr. 85). 
When the shooting started Beck’s little boy Michael ran 
out the front door (Tr. 22). Appellant chased Beck 
down the stairs, knocked him down and took $132.00 in 
cash from his pocket (Tr. 23 and 104). He was heard 
to say, “I wanted to get you for a long time,” by Mrs. 
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Beck (Tr. 74). When he came back upstairs he ordered 
everyone to go down in the basement (Tr. 74). After 
the incident was over Beck discovered that the two thou- 
sand dollars he had in his safe was missing but he could 
not say who had taken the money (Tr. 24). During the 
incident Beck noticed that the individual who came into 
the restaurant with appellant also had a gun and he was 
pointing it at two men who were sitting in a booth (Tr. 
25, 26, 47 and 72). 

The police arrived shortly thereafter, they removed the 
bullet from Beck’s back and took him to the hospital (Tr. 
75 and 110). Appellant was arrested two days later on 
March 29, 1968 (Tr. 119). At the conclusion of the 
Government’s case, the prosecutor, moved to dismiss count 
four of the indictment, assault with a dangerous weapon 
on Michael Beck. The motion was granted (Tr. 124). 
The court on its own motion dismissed count six, carrying 
a dangerous weapon without a license, to wit a pistol (Tr. 
125). 


The case for the defense 


Appellant, James Joseph Jones, testified in his own 
behalf (Tr. 126). He explained that he knew the com- 
plainant James Beck very well and had known him for 
about four years (Tr. 127). He also knew Beck’s wife 
(Tr. 127). On the night of March 27th he entered 
Beck’s place around 11 o’clock, sat at the bar and ordered 
a beer (Tr. 128). He asked Beck about his “beef” with 
Buddy Ryan. Jones claimed that Beck had asked him 
to square things with Ryan for him. When he refused, 
Beck got “hot under the collar’ and accused Jones of 
fooling around with his wife (Tr. 129). Jones stated 
that a “thug” had been looking for him for three days 
at the place where he was staying. He further stated 
that this man had been sent to tell him to stay away 
from Beck’s wife. As a result of this incident Jones told 
Beck he was carrying a pistol (Tr. 180). He also told 
Beck that he understood Beck was going to get a pistol 
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because he would not stop fooling around with his wife 
(Tr. 181). Jones alleged that when they were speaking 
about the affair he was supposed to be having with 
Beck’s wife, Beck said, “I am going to fix you” (Tr. 
131). “And he turned away from me as I was sitting 
on the bar stool and he started to rush over to this safe 
and as he rushed over I yelled and said, “Beck don’t do 
nothing foolish”, and I took this automatic out and I said 
don’t make me do nothing to you” (Tr. 131). Jones 
claimed there were no bullets in the gun. According to 
Jones, just as this incident occurred an unknown third 
party started shooting, “all over the place” (Tr. 181). 
When the shooting started, Jones told Beck’s wife to 
“duck down”, and he ran down the stairs to get out of 
the way (Tr. 131). After the shooting stopped Jones 
said he sneaked back up the stairs and “just shot out”. 
During the entire melee Jones did not fire a shot because 
his “weapon didn’t have any ammunition or a clip” (Tr. 
182). Jones was able to describe the fellow doing the 
shooting as a dark-skinned fellow with a mustache, hat 
and glasses. Jones stated that he did not shoot Mr. 
Beck nor did he touch one penny of his belongings. 

Jones went on to explain that he had only been out of 
the Maryland House of Correction for thirty-five days. 
(Tr. 183). He had come to the restaurant on the night 
in question because Mrs. Beck had called him and wanted 
to see him (Tr. 134). Jones had allegedly met with Mrs. 
Beck on several different occasions, although by his own 
admission he had known her for only two weeks (Tr. 
134). (Tr. 187). Jones admitted to a criminal record 
on ecross-examination (Tr. 148). No other evidence was 
offered for the defense. 

Appellant offered no written instructions nor did he 
request any other instructions be given. (Tr. 185). 


RULES INVOLVED 


Rule 30 of the Federal Rules of Criminal Procedure, 
provides: 
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The the close of the evidence or at such earlier 
time during the trial as the court reasonably di- 
rects, any party may file written requests that the 
court instruct the jury on the law as set forth in the 
requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court 
shall inform counsel of its proposed action upon the 
requests prior to their arguments to the jury, but 
the court shall instruct the jury after the argu- 
ments are completed. No party may assign as error 
any portion of the charge or omission therefrom un- 
less he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out 
of the hearing of the jury. 


Rule 52(a) of the Federal Rules of Criminal Procedure, 
provides: 


(a) Harmless Error. Any error, defect, irregularity 


or variance which does not affect substantial rights 
shall be disregarded. 


SUMMARY OF ARGUMENT 


The alleged error in the trial court’s instructions may 
not be raised on appeal, since no objection was taken to 
the court’s charge as required by Rule 30 Fed. R. Crim. 
P. Even if an instruction on self-defense had been re- 
quested it would not have been error to refuse it. There 
is no evidence which could be reasonably construed to 
give rise to a defense of self-defense. Such an instruc- 
tion would permit the jury to speculate on facts which 
were not introduced in evidence. Appellant’s own testi- 
mony reveals that at the time he drew his pistol, al- 
legedly acting in self-defense, the complainant was un- 
armed and moving away from him. In view of the over- 
whelming weight of the evidence, even assuming the 
court should have given an instruction on self-defense, 
the failure to do so was harmless error. 
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ARGUMENT 


I. “The jury was properly instructed” 


Appellant was represented at trial by his own attorney. 
At the conclusion of the court’s instruction to the jury 
counsel had only one objection to the charge.* No written 
instructions were offered to the court for its consideration 
nor were any additional instructions asked for by coun- 
sel. The orderly administration of justice dictatates that 
counsel advise the court on the issues to be presented in 
the instructions. Moore v. United States, 104 U.S. App. 
D.C. 327, 262 F.2d 216 (1958). Appellant then, having 
assented to the trial court’s instructions, and not having 
requested any further instructions, is precluded from 
raising the point on appeal. Rule 30 Fed. R. Crim. P. 
Dukes v. United States, 107 U.S. App. D.C. 382, 278 F. 
2d 262 (1960) ; McAllister v. United States, 99 U.S. App. 
D.C. 256, 239 F.2d 76 (1956). 

Even had an instruction on self-defense been requested 
it would not have been error to refuse it. It is the trial 
court’s duty to instruct the jury on the law applicable to 
the facts before them. Chaifetz v. United States, 109 
U.S. App. D.C. 349, 352, 288 F.2d 183, 186 (1960). 
Where, as here, there is no testimony which could rea- 
sonably give rise to a defense of self-defense, such an 
instruction would be completely unwarranted. The Gov- 
ernment offered no evidence whatsoever which could in 
any way be construed to suggest that appellant was act- 
ing in self-defense. It is necessary to read appellant’s 
testimony in the quiet of a library in order to find even 
a suggestion that he was acting in self-defense. Appel- 
lant testified that the complainant Beck said, “I am going 
to fix you,” and “he started to rush over to this safe.” 
At this point appellant pulled out his gun and told “Beck 


2 Counsel took exception to the court’s charge that appellant 
could be convicted of both assault with intent to kill James Beck 
and assault with a dangerous weapon upon James Beck. However, 
this exception is not relevant to the issue on appeal. 
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not to do anything foolish.” In the entire transcript 
there is no other suggestion, indeed if this is a sugges- 
tion of self-defense. Noteworthy is the fact, appellant 
never mentioned that Beck had a gun nor did he even 
state that he thought Beck was going to get one. The 
evidence in fact makes it clear that Beck never possessed 
a gun on that night. In order to justify the use of a 
dangerous weapon in self-defense, it must appear that 
the person attacked was so endangered that he honestly 
believed, and that he had a reasonable ground for such 
belief, that he could not save himself from such bodily 
harm except by using a weapon. Josey v. United States, 
77 U.S. App. D.C. 321, 185 F.2d 809 (1948) ; Andersen 
v. United States, 170 U.S. 481 (1898). Significantly, 
appellant’s own testimony reveals that the complainant 
was unarmed and moving away from him, when he com- 
mitted the assault of which appellant’s counsel complains.’ 
The Government submits that the trial judge had no evi- 
dence before him on which to base an instruction on 
self-defense. 

Assuming arguendo that the trial court should have 
charged the jury sua sponte on self-defense, the failure 
to do so was harmless error.’ Rule 52(a), Fed. R. Crim. 


?The Government would note that counsel for appellant argues 
that the jury obviously convicted appellant for the assault with a 
dangerous weapon, when by his own testimony he stated that he 
pulled the gun out of his pocket while sitting at the bar. (Appel- 
lant’s Brief p. 10). We would suggest the more logical reason the 
jury convicted appellant of the assault with a dangerous weapon 
was because of the testimony that the complainant was shot in the 
back. And the fact of the shooting was corroborated by Dr. Robert 
A. Smith of Washington Hospital Center, who testified he treated 
the complainant for a wound in his back. 


% See Moore v. United States, supra (failure to give entrapment 
instruction) ; McCall v. United States, 89 U.S. App. D.C. 158, 191 
F.2d 470 (1951) (court failed to instruct that testimony about 
defendant’s prior arrest was relevant only on the issue of credi- 
bility); Maclllrath v. United States, 88 U.S. App. D.C. 270, 188 
F.2d 1009 (1951) (failure to instruct on lesser included offense of 
simple assault in assault with a dangerous weapon prosecution; 
alternative holding). 
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P. The Government’s proof against appellant was over- 
whelming. Three credible eye-witnesses testified that ap- 
pellant fired his gun at the complainant. None of their 
testimony could in any way suggest appellant was acting 
in self-defense. “When guilt is clearly established by 
competent evidence, error in the admission or exclusion of 
other evidence or in the charge to the jury which does 
not affect the substantial rights of the accused does not 
call for the reversal of a conviction.” Guy v. United 
States, 71 U.S. App. D.C. 89, 91, 107 F.2d 288, 290 
(1989). In view of the evidence an instruction on self- 
defense whether given or omitted could not conceivably 
affect the outcome of appellant’s trial. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davi C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D. BLACKWELL, 
RoBERT D. DEVLIN, 
Assistant United States Attorneys. 
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